


INTRODUCTION

This Court is referred to the “Introduction” contained at pages one through four of the
Brief of Respondent Champlin’s Realty Associates in Opposition to the Petition for Certiorari

Review of the Town of New Shoreham, the Committee for the Great Salt Pond, the Block Island

Land Trust and the Block Island Conservancy.



STATEMENT OF CASE

This Court is referred to the “Statement of Case” contained at pages four through seven
of the Brief of Respondent Champlin’s Realty Associates in Opposition to the Petition for
Certiorari Review of the Town of New Shoreham, the Committee for the Great Salt Pond, the

Block Island Land Trust and the Block Island Conservancy.



SUPERIOR COURT DECISION

This Court is referred to the section entitled “Superior Court Decision” at pages seven
through sixteen of the Brief of Respondent Champlin’s Realty Associates in Opposition to the
Petition for Certiorari Review Filed on Behalf of the Town of New Shoreham, the Committee for

the Great Salt Pond, the Block Island Land Trust and the Block Island Conservancy.



QUESTIONS PRESENTED

A. IS THE CONSERVATION LAW FOUNDATION AN AGGRIEVED PARTY
FOR PURPOSES OF RIGL § 42-35-16?

B. HAS THE CONSERVATION LAW FOUNDATION BEEN DENIED ITS
CONSTITUTIONAL DUE PROCESS RIGHTS BY VIRTUE OF THE DECLINATION OF
THE SUPERIOR COURT TO ORDER A REMAND?

C. DID THE SUPERIOR COURT ABUSE HER DISCRETION IN NOT
REMANDING THE CHAMPLIN’S APPLICATION FOR FURTHER HEARINGS BEFORE

THE CRMC?



STANDARD OF REVIEW

The brief of the Conservation Law Foundation (“CLF”) raises only questions of law.
Pursuant to RIGL § 42-35-16 and case law construing it, such questions are reviewed by this

Court de novo. See Nonnenmacher v. City of Warwick, 722 A.2d 1199, 1202 (RT 1999).




ARGUMENTS

L. THE CONSERVATION LAW FOUNDATION IS NOT AN AGGRIEVED
PARTY FOR PURPOSES OF RIGL § 42-35-16.

Reference is made to the arguments contesting the aggrievement status of the intervenors
at pages19 through 21 of the Brief of Champlin’s Realty Associates in Opposition to Petition for
Certiorari Review of Town of New Shoreham, the Committee for the Great Salt Pond, the Block
Istand Land Trust, and the Block Island Conservancy. This Petitioner has never made any
attempt to establish aggrievement status in the Champlin’s matter at any forum.

In addition, Champlin’s will add that CLF’s Superior Court appeal contesting the
issuance of a Water Quality Certificate to Champlin’s was dismissed by the Providence County
Superior Court on the grounds that CLF did not have standing to press its Complaint. See

Conservation Law Foundation vs. Frederick J. Vincent, In His Official Capacity As Interim

Director Of The Rhode Island Department Of Environmental Management, And Champlin’s

Realty Associates, Inc. C.A. No: P04-6044.




11. CONSERVATION LAW FOUNDATION HAS NOT BEEN DENIED ITS
CONSTITUTIONAL DUE PROCESS RIGHTS BY VIRTUE OF THE DECLINATION
OF THE SUPERIOR COURT TO ORDER A REMAND.

Even if this Court’s aggrievement requirements could be satisfied by CLF, there has been
no denial to this Petitioner, or indeed to any of the intervenor Petitioners, of their constitutional
due process rights. The essence of CLF’s claim of constitutional deprivation, as Champlin’s
understands it, is that because the Superior Court chose to affirm the Findings of Fact of the
CRMC Members in Support of the Sub-committee Recommendation (Proponents’ Decision),
CLF has been denied its right to appeal that Recommendation as an appellant pursuant to
RILG.L. § 42-35-15. CLF cites no on point case law in support of this claim of alleged
constitutional deprivation.

CLF glosses over the fact that it and its fellow opponents have had full opportunity to be
heard with regard to the substantive findings and holdings of the Sub-committee
Recommendation. CLF counsel participated fully before the Sub-committee. CLF was
permitted to challenge the Sub-committee Recommendation before the entire CRMC at the
February 28, 2006 hearing, together with the other intervenors. CLF was a co-equal participant
at the evidentiary hearings below. By statute (RIGL § 42-35-15(g)) Justice Vogel could have
affirmed, reversed or modified either decision of the CRMC. She chose to affirm the
Proponents’ Decision, in essence the Sub-committee Recommendation, both because of her
express finding that it was supported by the record presented to the Sub-committee and also
because it emanated from the CRMC body that had received the testimony, seen and heard the
witnesses and arrived at a decision providing Champlin’s with amended relief accordingly. She

did this after receiving briefs from all of the intervenors, including CLF.



All of the Petitioners have had their many days in court. CLF appears to be under the
misguided belief that its status as an intervenor before the CRMC and as a party defendant below
did not satisfy its constitutional rights to be heard. A party’s due process right to be heard calls

for such procedural protections as the particular situation demands. See Morrissey v. Brewer,

408 U.S. 471, 481, 33 L.Ed.2d 484, 92 S.Ct. 2593 (1972). This Court held in Leone v. Town of

New Shoreham, 534 A.2d 871, 874 (1987) that “the foundation of due process rests on an

opportunity to be heard in a meaningful manner at a meaningful time.” Certainly CLF’s due
process rights - - if any it has - - were more than amply satisfied by its full appearance before the
Sub-committee, the full CRMC Council and the court below. Champlin’s would note that CLF
did not take the opportunity - - as the other intervenors did - - in briefing before the Superior
Court to discuss the substantive issues which were before the CRMC, e.g., water quality,
navigation, alternatives. CLF apparently does not understand that the language of RIGL § 42-
35-15(g) enabled the Defendants below to deal with these issues.

The irrationality of CLE’s arguments can be found in one proposed alternative remedy
that it suggests. CLF argues that: “The Superior Court could have remanded with instructions
that the CRMC approve the Sub-committee Recommendation and issue a permit for an
expansion.” (CLF Brief p 14) Then, CLF argues, it could have itself initiated a 42-35-15 appeal
of the permit. (In fact CLF and other objectors have filed a separate action in Providence County
Superior Court asserting their entitlement to just such relief. See Appendix A attached hereto.)
CLF does not address the interesting res judicata issues that such an appeal would raise.

CLF makes the interesting argument (CLF Brief p 20) that remand is called for because
“Champlin’s application to CRMC involved multiple and complicated technical issues including,

among many others, questions of water quality certification, impingement on a Town mooring



field, mitigation of impact on shellfish resources, navigational impact and other sophisticated
issues requiring technical expertise.” CLF goes on to say that these issues must be addressed “in
any possible, probative permit that might be issued.” CLF took full part in the hearings before
the CRMC Sub-committee at which these issues were addressed in great detail. They were
further addressed by at least some of the intervenors before Justice Vogel, though not by CLF.
In making this argument CLF appears to be parting company with its Co-petitioners in appearing
to argue for a full remand de novo as opposed to a limited remand - - in which the alleged ex
parte communications only would added to the existing record. This argument would give
credence to Champlin’s arguments against remand, since it appears that at least one of the parties
wants to re-open all of the issues previously heard by the Sub-committee and full Council.

In fact in Rhode Island, Superior Court judges can and do reverse the decisions of
administrative agencies whose decisions are appealed to them under the APA. Parties who can
establish aggrievement protect their right to be heard by intervening in such appeals. They are
not given another “bite of the apple” if an agency denial is reversed. See Hometown Properties v.

Rhode Island Department of Environmental Management, 592 A2d 841 (RI 1991) In

Hometown Properties the Superior Court reversed a final decision and order of DEM denying the
application of Hometown Properties, et al for a license to expand the operation of its sanitary
waste landfill in North Kingstown Rhode Island. North Kingstown had intervened in the
administrative hearings below. The Superior Court ultimately rendered a decision reversing
DEM’s decision and directing that Hometown’s application be granted. DEM sought certiorari
review from this Court. Although this Court initially issued its writ, DEM’s Petition for
certiorari was ultimately denied and the judgment of the trial court affirmed. Neither DEM nor

the Town of North Kingstown took the position in that case that the Superior Court reversal of



the agency decision, directing a grant to Hometown of a license entitled them to take their own

42-35-15 appeal, or otherwise denied them due process.
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L. THE SUPERIOR COURT DID NOT ABUSE HER DISCRETION PURSUANT
TO RIGL § 42-35-15(g) IN DECLINING TO REMAND THE CHAMPLIN’S MATTER
BACK TO THE CRMC FOR HEARING.

This Court is referred to the arguments in opposition to remand and in support of the trial
court’s decision not to remand which can be found in the Brief of Respondent Champlin’s Realty
Associates in Opposition to the Petition for Certiorari Review of Coastal Resources Management

Council and Michael Tikoian.
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CONCLUSION

Respondent Champlin’s Realty Associates respectfully prays that the Petition for
Issuance of Writ of Certiorari of the Conservation Law Foundation should be denied and the
Superior Court Judgment below be affirmed. CLF and the other intervening Petitioners can
pursue their Superior Court Complaint if they wish. Certainly the filing of that Complaint
proves, as much as anything that has already transpired, that these Petitioners have no other
interest in this case but to drag the Champlin’s matter out for as long as they possibly can,
prevailing, not on the merits, but by attrition.

Respectfully submitted,

CHAMPLIN’S REALTY ASSOCIATES
By their Attorneys,

By —)
/ ROb%OHW
/- Goldberg La ces
P.O. Box 447
Pawtucket, RI 02862
(401)728-151
(401)725-335
By By
Kathleen naghaW Thomage DiBRée #4887
Houlihart Managhdr& Kyle LLP DiPrete Law Offices
Two Marlborough Street 2 Staftord Street
Newport, RI 02840-2516 Cranston, RI 02920-4464
(401)846-7777 (401)464-6000

(401)848-7141 facsimile

12



I hereby certify that a true copy of the within Brief was sent via regular mail postage pre-
paid to the following on this 31st day of August, A.D., 2009.

Jerry Elmer, Esquire
Conservation Law Foundation
55 Dorrance Street

Providence, Rhode Island 02903

Donald J. Packer, Esquire
Packer & O’Keefe

1220 Kingstown Road

Peace Dale, Rhode Island 02879

Brian A. Goldman, Esquire
Goldman Law Offices

681 Smith Street

Providence, Rhode Island 02908

R. Daniel Prentiss, Esquire
Albin S. Moser, Esquire

R. Daniel Prentiss, PC

One Turks Head Place, Suite 380
Providence, Rhode Island 02903

Marc DeSisto, Esquire

Desisto Law Offices

211 Angell Street

Providence, Rhode Island 02906

Michael Rubin, Assistant Attorney General
State of Rhode Island

150 South Main Street

Providence, Rhode Island 02903
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INDEX TO APPENDIX

A. Superior Court Complaint of Conservation Law Foundation, et als
C.A. no: PC 09-2223
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STAYE OF RHODE ISLAND SUPERIOR COURT
PROVIDENCE COUNTY ' :
TOWN OF NEW SBQREHAM, :

CONSERVATION LAW FOUNDATION,

COMMYLTEE FOR THE GREAT SALT POND,

BLOCK ISLAND LAND TRUST; AND
BLOCK ISLAND CONSEHVANCY

v. C.A. No. FC udeQJ
COASTAL BESOURCES MANAGEMENT

COUNCIL, and CHAMPLIN'S REALTY

ASSOCIATES

Defendants
COMPLAINT

J. Counservation Law Forndation (CLFY New anlan&'s leading environmenta!
organization, It isa member-supported, won-proBit comporation. It maistaing an
office in Rhinds [sland wd participates in ﬁmulatory proceedings in whick

‘ m%mMWWuﬁ@iﬁcMwﬂim ' | |
" 2. The Town of New Shorshaw is 4 muniipal corporation of the State of Rhodo
Island. |

3. The Commitine for the Great Salt Pang is anon-i:mﬁt cmporaﬁap whose mission
if w ecucate the public regarding tis enviromental fagility of te Great Sals
Pand, encourage appropriate, non-dastructive recreational uses of the Great Salt
Pond, and to engage in proceedings to rcfsist.inappmbriam davelopment in and

around the Great Salt Pond. ' '
. ' SUPERIOR g@l"ﬂ T
Ef.EHRY 8. KINGH JR.. CLERK

HERPR 11 B 55



. The Block Island Laad Trust Block laland Land Trugs was estsblished i 1986 by

staty Jogialation to acquire and preserye opun space on Black Island for _

conserverion, recreation, aquifir protection and agrionliursl uses. It is funded by

& ‘ree pmeﬁt fee on the transfer of real propety on Block Island. |

. The Block Island Congervaney {s a mon-profit carporetion founded in 19720

protect Blowk Islsnd's natura) heritsge, sl chatacter and publio aooess to its |

tosources. i is funded through oantribitions frotn membaers and supporters. The

Conservation Law Foundation, the Town, the-Cotnmittoe for the Great Salt Poad,

the Block Islaxd Conservascy, end fhe Block Taland Land Trust will sometinies be

referred to collectivaly 2 "leﬁﬁ." '

. ‘The Coastal Resourses Managemwnt Cmmail{CRMC) is & Rhods fsland

administracive agoncy creaied by Chapter 23 of'l‘ltle 46 of the Gensral Laws.

. Cb.amplm ] :Rnalty Assocmbcs {Charnslin's} it a business carporation wh:ch
operates & mevina in the Great 8alt Pond of Block Is]aud, Rhnde Island,

‘ Champlin’s is joined as a party pursuant té the provisions of Superior Court Rule

' of Civil Procadure 15{8X2)() bucau.ee Champlin's claims an intamst relatiog to |

the subject of tis acton aud is 5o situated that the disposition of this uction by

Champlin'e sbaencs mey, 85 a practioal matter, imlpn.ir Chumplain's ability to

protest that interest, | ' |

. In May 2003, Champlin's applied to the CRMC for a parmit to expand its marina
- 240 fout into Block Island’s Great Salt Pond.

. Plaintiffi intervened in ﬂw proceedings bafore the CRMC to consider the

Champlin'y application.



10. The CRMC, in accordance with its rules and regelstions, appcn'.nt?d a
. subcommitiee to repeive evidence on thy Charaplin’s application, aud 1o
formulate & f‘mnmnnc;ﬂﬁdn far devision to by consideted by the CRMC whea it
made its determination on the Champlin’s ;ppﬁsaﬁou

11, The CRMC subcommites murfucita'r.’; hoarings and recsived cvidetios on the
Chaniplin’s application between January, 2004 apd Septsmber, 2005. The
suboomminee engaged in iregularand unlawful procedure during the conduct of
itg hearings,

12. On October 24, 2005, the subsommitiso vosed to recarmmend approval of almost.
al] of the fﬁhmu{;tﬂn‘s ruqunsn fr maring expansiop, 'The subcarnmittes
reconmmdam wils dwmd of ovidentiary suppare, and arhilmry und capnmous

13. On February 28, 2036 MCRMCWGN vate mjccied the subéommittes
recammendation aod denied tha Champlin's application. '

14. Qi Mieh 23, 2006, Champlin's timely Silod its statatury APA appeal in the
Superior Cotst pursusnt to R. L. Gem. Liws § 423515,

13, On February 24, 2009, the Superior Courtissued a writien desision on the
Champlin's appeal, An order-and judgment wese entered on the decision March
30, 2009. - -

16, tn its final ;udgmmt on the Champlin’s appeal, the Supn;iuz Court deorsed the
CRMC subtotumines secomraendation to bs the final desision on the Champlin’e
epplication, and judicially granted the Champlin’s application consistent with that

recomuzensation,



(7. The Superior Court judgmeat of Merek 30, 200§ 15 the axact legal cquivalent of &
final orday by an administrative agency in u contested oase.

L8, The final dacision with regard to the Champlin’s applicsdon is in viclation of
slatutory provisiens, comrery to the rutharity of the CRMC, mads upon unlawial
procedive, affected by othar mrs‘of‘ lnw, olearly emonsous, aad arbit:ﬁry or

© &apricious. 7 '

19. Tho Flsintiffs aro aggricved by the finul decision with respect to the Chumptin's
applica:inh.

20, Plaiqiffy are entitled uoder K. 1, Gen, Laws § 42-35-15 1o obtada juslieinl xoview
of & fixel order of an administrative egency in & comtested case.

21, The plaintiffs' right to‘judiciul vovisw of the final agency acfion i guarenteed by
the Dus Process clnuu;{s of the United States and Rhode Isjla.ud Constitutions,

22, Plairtiffs wil] be deprived of their dus process sighis I thay e ot afforded &

' right to judicial review of the final onder with respect to thlc Champlin’s _
application. ' '

23. The Plalutiffﬂ huve filed patitions for writ of ucztiﬁrnri pursuant 10 R. L Gen, Laws
§ 42-35-16 secking review of the Buperior Court judgment cutersd March 30,
2009, However, review pursuant tu f§42-35-161i8 dismﬁonuy, and porentially
mare limited then the judicisl raviewlof a final agé_my sotiog that is provided by §
42-3515 uod nzéuimd by the Due P:ocm# clanses of the United States and Rhode

Island consfiturions.



WHEREFORE, Platatiff; dsmaid thut judgrent b aitorsd in theix favor and
agalnst Champlin's Realty Associates, Inc., reversing the decision granﬁng Champhn 58

perrait to sxpand its mérina into the Great Salt Pond.

CONBERVATION LAW Fct’mv.mou '
By i Attumey,

Jerry Elmer (# 394) .
Cunsenraum w Foundstion
55 Dorrancs Strect
Providence, R1 02903

Tel: 401-351-11D2

Fax: 401.351-1130)

TOWN OF NEW SHOREHAM,
CONSERVATION LAYW FOUNDATION,
COMMITTEE FOR THE GREAT SALT -

POND,
" BLOCK ISLAND LAND TRUST, AND
'BLOCK [ELAND CONSERVANCY
_ By thelr attorney
" DONALD J, PACKER R DANIEL PRENTISS, P.C.
. Town Solicitor : .

» Coucounsel for TOWN OF

h

A e O
: g R. Daniel Preasiss (#0783)
1220 Kingstown Rd Ope Turks Head Plao, Suite 380
Peace Dale R] 028792440 Providencs, Bhade Island 02903
Tel: 401-789-4887 Tel: 401-824-5150 '

Fax: 401-782.4210 . Fax; 401-424-5181






