


















The deliberative-process privilege is irrelevant in the instant matter. Rather, it is quasi-

judicial immunity that protects the decision-maker's mental process even if the inquiry is factually

derived. U.S. v. Roebuck, 271 F. Supp. 2d 712,718 (D.V.1. 2003). In U.S. vs. Morgan, 313 U.S.

409 (1940) ("Morgan IV"), the Supreme Court held that it was an error for a district court to

compel an administrative adjudicator to testify as to the manner in which he reached his decision.

The Supreme Court elaborated:

[T]he district court authorized the [regulated party] to take the deposition of the
Secretary. .. He was questioned at length regarding the process by which he reached the
conclusion of his order, including the manner and extent of his study of the record and his
consultation with subordinates. His testimony shows that.. .he held various conferences
with the examiner who heard the evidence. Much was made of his disregard ofa
memorandum from one of his officials ...But the short of the business is that the Secretary
should never have been subjected to this examination. The proceedings before the
Secretary "has a quality resembling that ofajudicial proceeding." Morgan vs. United
States, 298 U.S. 468, 480 [Morgan I]. Such an examination ofajudge would be
destructive ofjudicial responsibility. We have explicitly held in this very litigation that "it
was not the function of the court to probe the mental processes of the Secretary." 304 U.S.
1,18 [Morgan II]. Just as a judge cannot be subjected to such a scrutiny, compare
Fayerweather vs. Ritch, 195 U.S. 276, 306-07, so the integrity of the administrative
process must be equally respected. See Chicago, B. & Q. Ry. Co. vs. Babcock, 204 U.S.
585,593. It will bear repeating that although the administrative process has had a different
development and pursues somewhat different ways form those of courts, they are to be
deemed collaborative instrumentalities ofjustice and the appropriate independence of each
should be respected by the other. United States vs. Morgan, 307 U.S. 183, 191 [Morgan
III].

Morgan IV, 313 U.S. at 421-22 (emphasis added).

Appellants argued to the trial court that no CRMC member should be allowed to testify

because any hearing would inevitably devolve into an inquiry into the members' thought-process

regarding decision-making. See Appellants' Brief-in-chiefat 14-18. Champlin's misunderstands
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appellants' position. The Superior Court's decision to hold an evidentiary hearing in which the

quasi-judicial officers were questioned violated the quasi-judicial protection?

III. TRIAL COURT ERRED IN DISQUALIFYING MR. LEMONT FOR BIAS.

In response to Appellants' challenge to the trial court's disqualification of Paul Lemont,

Champlin's claims that it had not waived its' challenge to Mr. Lemont's qualification because it

did not know of Mr. Lemont's activities until the evidentiary hearing. Champlin's also claims that

Mr. Lemont's testimony demonstrates a bias towards the Town by his desire to reach a

"compromise". These claims must fall on deaf ears in light of the record developed below.

As more fully outlined in Appellants' brief-in-chief, Champlin's made several 3 statements

and representations well over a year prior to the Superior Court's evidentiary hearing that

demonstrate at least a deep-seeded suspicion that Mr. Lemont lacked the proper mindset to hear

Champlin's application. Not only did they directly accuse Mr. Lemont of "predetermining" the

application in their initial motion before the Full Council to disqualify Mr. Tikoian and Mr.

Abedon, they also conveyed their belief of Mr. Lemont's bias in a footnote in their Motion for an

Evidentiary hearing before the Superior Court. See i.e Champlin's Memorandum in Support of

Motim, to Disqualify Chairman Tikoian, at 1 n. 1 (Jt. App. 16 at 254). In addition, during the

2 Respondent argues on page 9 of its Brief that when it pressed the motion for recusal of Chairman
Tikoian at the CRMC hearing "Tikoian took it upon himself to rule upon Champlin's
motion... refused to respond to questions under oath from Champlin's counsel" and should have
submitted the recusal motion to the remaining CRMC members. What Champlin's omits to
disclose is Superior Court Justice Fortunato had issued an Order to Champlin's and CRMC
specifying that was the procedure to be followed on the recusal motion. See In reo Champlin's
Realty Assocs., C.A. No. 05-5812, Order (Fortunato, J., January 12,2006) attached Ex. A.

3 In support of their argument in favor ofMr. Lemont's disqualification, Champlin's cites a
portion ofMr. Lemont's comments during the SubCommittee's workshop wherein he noted that
he could possibly justify granting Champlin's an extension. Champlin's conveniently ignores the
second part of Mr. Lemont's statement wherein he states that he "could, conversely ... [find] that
the entire application could be rejected." Ad. Tr., (Oct. 24, 2005), at 3119 (Champlin's Joint
Appendix, E, M, 25).
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evidentiary phase of their federal claim against the Governor, Champlin's displayed their

knowledge ofMr. Lemont's involvement in the Goulet plan (as well as its presentation to the

Governor) by specifically questioning Mr. Goulet about the details of showing Mr. Lemont the

alternative plan before the Subcommittee Workshop and specifically asked Mr. Goulet if Mr.

Goulet thought Mr. Lemont's 100 foot plan proposed during the Subcommittee Workshop was

based on Mr. Goulet's alternative plan. Champlin's v. Carcieri, Depo. Tr. of Danni Goulet,

(7/12/06) at 29, 55-56. Although Champlin's would like to now claim ignorance, their actions

defy their protests.4 At a minimum, appellants submit that the degree of knowledge Champlin's

displays in these pleadings give rise to at least a duty to raise this claim prior to the close of the

evidentiary hearing.5

Champlin's has also taken the position that Mr. Lemont's actions reflect a bias towards

the Town based on his conclusion that a "compromise" expansion of 100 feet should be granted.

The irony to Champlin's position is the fact that the remaining Subcommittee members (and by

extension the Superior Court) actually voted on a compromise expansion themselves. The

difference between the members' actions, however, is that Champlin's could accept the 195 foot

compromise proposed by the remaining Subcommittee members. Champlin's simply did not like

Mr. Lemont's 100 foot proposal and thus have taken the position tha~ advocating for such a

compromise constitutes disqualifYing bias. This is simply not sufficient to overcome the

presumption of honesty and integrity held by Mr. Lemont and to justifY a finding of bias. Ryan v.

Roman Catholic Bishop, 941 A.2d 174, 185 (R.!. 2008) (in order to justify disqualification for

4 Ironically, Champlin's possessed a lot less information as to their claim of bias on the part ofMr.
Tikoian at the time they moved for his disqualification before the full Council.
5 Appellants also submit that Champlin's claim that appellants failed to object or move to strike
Mr. Lemont's testimony ignores the fact that appellants in fact objected to any Council member
testifYing before the Court and even sought certiorari review by this Court on this issue.
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bias, the litigant must establish facts showing that the officer has a "personal bias or prejudice by

reason of a preconceived or settled opinion of a character calculated to impair his impartiality

seriously and to sway his judgment").

The second difference between the two (2) compromise positions is that Mr. Lemont's 100

foot expansion to the west had at least some support on the record6 At this juncture, Champlin's

has yet to identify evidence in the administrative record that supports the 195 foot proposal put

forward by the other Subcommittee members during the workshop. This inconsistency

demonstrates that the only real reason Champlin's claims bias is because Mr. Lemont simply

didn't agree with Champlin's application request. Other than the brief reference to reading

editorials, Champlin's can cite to nothing that reflects such a "disqualifying" bias on the part of

Mr. Lemont. While Mr. Lemont clearly had concluded that a 100 foot expansion was a better

alternative than that being sought by Champlin's or proposed by the other Committee members,

there is nothing to suggest that this conclusion emanated from anywhere other than the evidence

introduced at hearing. The Superior Court's conclusion that the Goulet plan influenced Mr.

Lemont falters in light of the fact that Mr. Lemont himself asked for such an alternative plan. In

light of the strength of the evidence on the record to support his decision, Champlin's claims of

bias on the part of Mr. Lemont must fail.

IV. THE SUPERIOR COURT ERRED IN ITS CONCLUSION THAT CHAIRMAN TIKOIAN

WAS BIASED.

In support of its appeal from the Superior Court's holding that Mr. Tikoian possessed

disqualifYing bias, appellants noted that the Superior Court overlooked or misperceived the

February 23, 2004, letter Mr. Tikoian forwarded to the Subcommittee, authored by the Executive

6 In addition to the Town's own proposal admitted into evidence, there was testimony from Mr.
Goulet as to the economic viability of expanding to the west. Champlin's objection to the same
was the cost.
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Director, Grover Fugate, that specifically reminded the subcommittee of the policies

considerations contained in the Coastal Resources Management Plan ("CRMP") that the

Subcommittee should focus on during the subcommittee hearings. Appellants noted that this letter

was forwarded prior to any of the prejudicial influences that Champlin's cite to support their claim

of bias and that the same policies consideration that subsequently fonned the basis for the

Council's denial of Champlin's application were originally articulated in the February 23, 2004

letter. Brief Of Appellants, The Coastal Resources Management Council And Michael Tikoian at

38-41. Champlin's now argues that Mr. Tikoian's letter actually expresses a "pre-conceived"

opinion regarding the application. It argues Mr. Tikoian took it upon himself to "interject" his

opinion in the matter demonstrating bias at the beginning of the proceeding by referring to the

Great Salt Pond as an "impaired" water body.

First, Champlin's and all the parties were able to review and cross-examine the Executive

Director about the letter. In fact, the Executive Director was specifically asked about this

statement during the Subcommittee hearings. The Executive Director explained that the reference

in the letter to the Great Salt Pond as an "impaired" water body was the result of discussions

taking place between OEM and CRMC staff when they initially reviewed the application together

prior to fonnulating staff reports. CRMC Executive Director Grover Fugate, who penned the

letter on behalf of Mr. Tikoian, explained to the Subcommittee:

During the course of the review of this project, which has occurred over a series
of months, obviously between the staffs ofOEM and ourselves, there have been
numerous conversations and verbal communications back and forth between the
staffs of both OEM and ourselves. During that period the tenn "impaired" came
up, whether it was a miscommunication or a misunderstanding, it was suggested
to the Chainnan by staff that term be used.

See Ad. Tr. (March 3, 2004) at 334.
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Moreover, it is the review of the entire letter that must be taken into consideration not just

a word. As previously referenced but detailed more fully herein, even with the reference to an

impaired water body, Mr. Tikoian's letter to the subcommittee does not remotely suggest any pre-

conceived bias or an interjection of his opinion into the proceedings but rather specifically

reference the applicable CRMC policies and ask the subcommittee to address them. For example,

paragraph I of the February 23, 2004 letter refers to water quality issues. Tikoian Letter (Jt. App.

42). Coastal Resource Management Plan ("CRMP") section 200.3(B)6 states:

6. Type 3 waters and the adjacent shoreline, while
utilized intensely for the needs of the recreational boating
public, nevertheless retain numerous natural assets of
special concern to the Council. These include coastal
wetlands, and the value these areas provide as fish and
shellfish spawning and juvenile rearing grounds. These
factors must be weighed when the Council considers
proposals that may impact these assets.

CRMP section 300.1(8) meanwhile requires an applicant to "[d]emonstrate that there will

be no significant deterioration in the quality of the water in the immediate vicinity as defined by

DEM." CRMC policy set forth in section 300.4 also states "[t]he Council shall require persons

proposing to construct new marina facilities or proposing to significantly expand existing marina

facilities to undertake measures that mitigate the adverse impacts to water quality associated with

the proposed activity." Id.

Paragraphs two and three of the February 23, 2004, letter similarly outlines applicable

CRMC policies. CRMP section 200.3(B)3 finds "[t]he solution to growing demand is therefore to

use available facilities more efficiently." Id. Section 300.1 (a) requires an applicant "[d]emonstrate

that the alteration will not unreasonably interfere with, impair, or significantly impact existing

public access to, or use of, tidal waters and/or the shore". Section 300.1(10) requires an applicant

to "[d]emonstrate that the alteration or activity will not result in significant conflicts with water-
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dependent uses and activities such as recreational boating, fishing, swimming, navigation, and

commerce" Jd.

The policies set forth in CRMP section 300.4(B) 1; 2 and 11 require "marinas to

utilize techniques that make the most efficient use of space and increased demands for

moorage, dockage, and storage space by considering dry stack storage, innovative slip and

mooring configurations, and the like" while recognizing that marinas "constitutes a use of

Rhode Island's public trust resources." As such, the policy states that the Council will

"examine reasonable alternatives to the proposed activity, and ensure that public's interests

in the public trust resources are protected." Jd. Each of these policies are similarly outlined

in the February 23, 2004, letter.

Far from constituting an ex parte contact, or demonstrating any preconceived bias as

Champlin's argues, the Tikoian letter mirrors CRMC policies and requests his fellow

subcommittee members to make sure they address the relevant policy issues in making their

recommendation to the full Council.

Arnold v. Lebel. 941 A.2d 813 (R.!. 2007), requires a decision-maker who communicates

with anyone off the record regarding contested adjudicatory facts, or considers non-record

evidence to give notice to the parties and an opportunity to respond on the record. As set forth in

Appellants' Brief in chief, general policy matters, which are contained in Mr. Tikoian's February

23,2004 letter, are exempt from this requirement. However, assuming arguendo the Tikoian letter

was considered to relate to "contested adjudicatory facts," Arnold's requirements are satisfied. The

parties were provided copies of the letter prior to the hearings, it was entered as a full exhibit on

the record, and the parties had adequate opportunity to respond. See Ad. Tr. (March 3, 2004) at

324-325; 339-341.
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Appellants further respond that Chairman Tikoian's ex officio status on all CRMC

subcommittees undercuts any claim that his contacts with Subcommittee members were ex parte.

The fact that Mr. Tikoian was an ex officio subcommittee member was stated on the record and all

parties were given notice of it, yet no objection was raised by any party contesting this fact. 7 As a

member of the subcommittee, Mr. Tikoian's contact with other members of the subcommittee

cannot be deemed to be ex parle.

In any event, as identified in Appellants' Brief in Chief, Mr. Tikioan's contact with the

Subcommittee members cannot be deemed ex parle because the role of the Subcommittee is

simply an extension of the Full Council. More precisely, the provisions of §§ 46-23-20.1 through

20.6, which Champlin's relies in part upon to claim that contact between subcommittee members

and other Council members amounts to ex parte communications, do not govern CRMC

subcommittee proceedings because they never became operative. Although summarized in

Appellants' Brief in chief, appellants outline in more detail why these provision never became

operational.

The CRMC was created by the General Assembly in 1971 by enactment ofP.L. 1971, ch.

279. During the 1985 general assembly session the legislature enacted P.L. 1985, ch. 212 which

inler alia statutorily set forth the procedures to be followed by CRMC for contested cases. P.L.

1985, ch. 212, §2. Notably, the legislature imposed no other restrictions on the subcommittee

process and CRMC was authorized to adopt rules, regulations and procedures to implement the

subcommittee process. Pursuant to its authorities, the CRMC promulgated a new set of

"Management Procedures" on May 7,1986, which have been re-issued year to year. The

7 Further, Chairman Tikoian sat with the subcommittee and participated in the subcommittee
hearing on September 16, 2005 held on Block Island. Once again, this fact was accepted by his
fellow subcommittee members and no party to the proceedings raised an objection.

12



Management Procedures set out the following parameters in which contested cases would be

adjudicated:

5.3 Hearings

(I) Hearings required or permitted shall be conducted in accordance with appropriate
rules of law and these rules and regulations. Hearings may be before a duly
appointed Subcommittee or before the Council as a whole, as designated by the
Chairman in his sole discretion. A Subcommittee hearing shall be required when
a substantive objection is received from any party or when requested by a
member of the Coastal Resources Management Council.

(3) Upon hearing all of the facts and reviewing the record in its entirety, the Council
shall render its decision in accordance with Chapter 42-35 of the General Laws.

In 1990 the general assembly enacted P.L. 1990, ch. 461 the so-called "Department of

Environment" bill (hereinafter "DOE"). The act envisaged that the CRMC would appoint

attorneys to represent the coastal resource management branch at hearings. Id. (codified as R.I.

Gen. Laws § 42-17.1-8). Clearly, the legislature anticipated that it might not fund or implement

the DOE bill or the CRMC adjudication branch and thus it enacted a provision for the existing

authorities and procedures until the DOE was implemented. Specifically, the legislature enacted

the following:

§ 42-17.1-40. Continuity of administrative functions.

In order to insure continuity of the administrative business of the state, the actual
transfer of functions or any part thereof to the department of the environment from the
department of environmental management, department of health, water resources board,
and such other boards, commissions, departments, and/or agencies may be postponed after
the effective date ofthis act, and the functions and authorities of the department of
environmental management, the department of health, water resources board, and such
other boards, commissions, departments, and/or agencies shall remain unaffected
hereby, until such time as, by executive order of the governor, the transfers herein
provided can be put into force and effect.

P.L. 1990, ch. 461 § 2 (emphasis added). In 2002, the General Assembly in fact repealed the DOE

act and any transfer of functions in its entirety. P.L. 2002, ch. 65, art 30. Thus, the provisions of §
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46-23-20.1 through § 46-23-20.6 have never been made operational and do not govern CRMC

contested cases or proceedings. In particular, § 46-23-20.5 relating to ex parte communications

between hearing officers and CRMC members, which Champlin's relies on, has no application to

CRMC subcommittee proceedings

Even assuming arguendo that R.l.GL § 46-23-20 as set forth in P.L. 1990, ch. 461, §IO is

operational, sections 20.1 through 20.6 still do not apply to these proceedings. These sections

must be given their plain and ordinary meaning. State v. Santos, 870 A.2d 1029, 1032 (R.l. 2005).

The plain and ordinary meaning of the 1990 version of 46-23-20 demonstrates that the provisions

of 46-23-20.1 through 20.6 do not become operative until full-time hearing officers are appointed

and confirmed by the Senate. There is no dispute that this condition precedent has not occurred.

P.L. 1990, ch. 461, §lOin relevant part states:

46-23-20. Administrative hearings. - All contested cases, all contested enforcement
proceedings, and all contested administrative fines shall be heard by the administrative
hearing officers, or by subcommittees as provided in §46-23-20.1, pursuant to the
regulations promulgated by the council; provided, however, that no proceeding and
hearing prior to the appointment of the hearing officers shall be subject to the
provisions of this section. Notwithstanding the foregoing, the commissioner of coastal
resources management shall be authorized, in his or her discretion, to resolve contested
licensing and enforcement proceedings through informal disposition pursuant to
regulations promulgated by the council.

Id. (emphasis added).

The plain and ordinary meaning of this section demonstrates that contested cases before

CRMC will only be adjudicated pursuant to the provisions of 46-23-20.1 after hearing officers are

appointed and qualified. Consequently, by the plain language of the statute, no CRMC

subcommittee proceedings are governed by 46-23-20.1 until hearing officers are appointed. It is

only when a CRMC subcommittee is governed by 46-23-20.1 that the ex parte provisions of 46-

23-20.5 apply. Therefore, the argument pressed by Champlin's, that Full Council members were
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prohibited by 46-23-20.5 from communicating with subcommittee members during the hearings,

has no basis in fact or law.

Assuming arguendo this Court were to find the provisions of R.I.G.L. § 46-23-20

ambiguous and in need of statutory construction, application of the rules still leads to the

conclusion that the ex parte provisions of 46-23-20.5 do not govern the Champlin's proceedings

before CRMC. The legislature furthered this intent by enacting the "Continuity of administrative

functions" statutes set forth supra (see 42-17.1-40 and 42-17.1-25): "In order to ensure continuity,

the functions, authorities, programs, and activities of ... any other boards, commissions,

departments, and/or agencies that would have been affected" by the DOE act shall remain

unaffected even after its repeal." § 42-17.1-40 (P.L. 1990, ch. 461 § 2). By its express terms,

Public Law. 1990, ch. 461 is to remain dormant either executive order of the governor or

subsequent legislative enactment. See §§ 42-17.1-40 and 42-17.1-25. As set forth supra as well as

in the compilers notes to § 42-17.1-1, the DOE act never took effect. Hence, the existing CRMC

section 20 statute set forth in P.L. 1985, ch. 212 governs CRMC subcommittees, as well as the

duly enacted CRMC management procedures.

Without the limitations ofP.L. 1990, ch. 461, the only limitations on ex parte

communications are governed by the Administrative Procedures Act, § 42-35-13. However, that

section does not speak to communications between subcommittee members and full council

members, all of who ultimately sit together as one body to make the final decision in contested

cases. That is, the Subcommittee is simply an extension of the Full Council assigned to hear a

matter and simply make a recommendation the full Council. The Subcommittee members then sit

with the full Council and address the matter de novo. Although the recommendation may give the

full council a starting point, it does not bind the Council in any way. All members are free to
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discuss the application with each other, regardless of their former status as a Subcommittee

member or otherwise. Communications between the members thus cannot be deemed to be ex

parte 8

The absence of a finding of such ex parte communications quite simply defeats any finding

of bias or basis for disqualifying Mr. Tikoian. That is, the absence of such ex parte

communications leave Champlin's with Mr. Tikoian's statement to the press and his limited

contact with the Governor's office to support their claim of bias and disqualification. As more

fully outlined in Appellants' brief-in-chief, these contacts are simply insufficient to overcome Mr.

Tikoian's presumption of honesty and integrity.

V. THE SUPERIOR COURT ERRED AS A MATTER OF LAW IN NOT REMANDING

THE MATTER TO CRMC.

The trial court undertook the drastic and unprecedented step of voiding three (3) members'

votes and, rather than remand, re-tallied the Council's votes to grant Champlin's general

permission to extend its dock by 195 feet.9 This decision was faulty not only because it resulted in

a statutory violation ofR.I.G.L. § 46-23-20, but also because it utterly lacked justification under

the law. In opposition to appellants' challenge to the legal and factual support for the Court's

decision, Champlin's resorts to claims that appellants waived its challenge and unsupported

predictions of potential delay in resolving the application should the matter be remanded to the

Council. Appellants respond to each of these in tum.

8 In fact, to rule otherwise would create an absurd result wherein Council members deliberating a
pending application would be barred from discussing the matter with those voting member of the
Council who also sat on the Subcommittee.
9 As previously noted in Appellants' Brief in chief, the Subcommittee majority developed the
concept of 195 foot expansion. However, there are absolutely no plans or information as to the
details of this 195 foot expansion or its make-up.
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A. CRMC Did Not Waive It Right To Object To The Disqualification Of The
Local Coastal Community's Representative

In support of its appeal, appellants challenged the trial court's decision to re-tally the votes

rather than remand the matter to the Agency because such an action violated the mandates of

R.t.G.L § 46-23-20. Appellants specifically argued in its brief-in-chiefthat R.t.G.L § 46-23-20 10

requires that one of the members decidirtg a contested matter must be a representative of the

coastal community affected by the decision. In this case, Mr. Zarrella was appointed as the Town

of New Shoreham's representative. The Superior Court's decision to disqualify Mr. Zarrella and

then recount the votes in favor of the expansion, rather than remand for further consideration,

resulted in the violation of § 46-23-20's mandates, which in tum justify overturning the instant

matter.

In response, Champlin's does not challenge the necessity of having a local representative

decide contested cases. Rather, Champlin's claims that this argument has been waived. However,

the mandates of § 46-23-20 are mandatory and not waivable. As this court has routinely held, the

"waive or raise" rule does not apply when a jurisdictional issue is raised. See i.e. State v. Sivo,

925 A.2d 901, 916 (R.I. 2007)(Challenges to jurisdiction can be raised at any point in the

proceedings and may not be waived by any party); Wachovia Bank v. Hershberger, 911 A.2d 278,

280 (R.t. 2006) (same). In this case, the statutory mandates governing the Council authority to

decide a contested case is a jurisdictional issue. Quite simply, "the term' lack ofjurisdiction over

the subject matter' means .. that a given court lacks judicial power to decide a particular

controversy." Pollard v. Acer Group, 870 A.2d 429, 434 (R.I. 2005). As more fully outlined in

10 As previously noted, an outstanding issue in the instant case is whether § 46-23-20 or § 46-23­
20.1 ef seq. applies. Both sections, however, require the participation of a local representative in a
contested case. Thus, even ifthe Court were to decide that § 46-23-20.1 ef seq. were operative,
the failure to remand for appointment of a local representative would still violate the General
Laws.
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"dire predictions" have absolutely no basis on the record or law. As is the case for all litigants,

certain cases at times need to be given precedence over other matters in order to accommodate

courts, agencies and even other parties. There is nothing in the record to suggest that the parties

could not give the instant matter priority on remand in order to ensure that there is no

unreasonable delay as a result of scheduling conflicts. In addition, Champlin's prediction fails to

take into consideration the fact that a remand does not mean that the parties must throw out the

twenty-three (23) hearings and evidentiary base previously established and start anew. Rather, de

novo review can, and in the instant case should, entail the review ofthe transcripts and evidence

introduced during the hearings before the Subcommittee, supplemented by any evidence deemed

necessary to protect the parties' interests including details as to the so-called "Goulet plan". See

Lombardi v. Kooloian, 560 A.2d 951, 952 (R.!. 1989) citing with approval Lewandoski v. Vermont

State Colleges, 142 VI. 446, 457 A.2d 1384 (1983) (no due process violation when new members

of a board, not present when testimony was taken, participated in the decision after they had

reviewed the testimony); Veronneau v. Cumberland Planning Board, 2004 R.!. Super. LEXIS 215

(Darigan, J., December 22, 2004),

On appeal, Champlin's also attempts to resurrect its unfounded accusation that newly

appointed members are not qualified to hear Champlin's application in light of the fact that they

were appointed by the Governor and the Governor made a public statement in opposition to

Champlin's application. However, Champlin's claims of inherent or presumed bias have no basis

on the law or facts.

As the R,I. Supreme Court has recognized, the party alleging bias on the part of

administrative officers carries the burden of overcoming "the presumption of honesty and integrity

in those serving as adjudicators" and proving the existence of bias, Davis v. Wood, 444 A.2d 190,
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191 (R.!. 1982). This presumption cannot be defeated by pure speculation that they may tailor

their vote in accordance with the appointing authority and ignoring their duty to render decisions

based on the evidence presented before them. Speculation alone is simply insufficient to justify

the disqualification or recusal of these new members. Cf. United States v. DeTemple, 162 F.3d

279,287 (4th Cir. 1998) quoting In re United States, 666 F.2d 690,694 (1st Cir. 1981) (recusal

unwarranted when basis for motion is "unsupported, irrational, or highly tenuous speculation").

The same stands true for Champlin's attempts to convince the Court that remand would unduly

prejudice Champlin's as a result ofthese members' presence. The members enjoy the

presumption of honesty and integrity regardless of who appointed them. The unfounded

accusation that they would ignore their duty to further the Governor's opinion on an application is

simply not enough to justify the decision not to remand the matter for consideration by the

Council. 11

In the final analysis, the only basis recognized by this Court to justify the remedy reached

by the Superior Court is a finding that the parties have been prejudiced by an undue delay.

Sakonnet Rogers, Inc. v. CRMC, 536 A.2d 893 (R.!. 1988). As more fully outlined in Appellants'

Brief-in-chief, while this matter has taken more than normal amount of time, in light of the

requested relief, the issues involved, and the number of interested parties, there has not been an

unreasonable delay in the instant case. In fact, both the Superior Court and this Court have taken

steps to avoid any such a delay. The Superior Court specifically restricted a previously granted

court-excuse of one of the participating attorneys Tr. (3/30/07) at 3, L2-11, and even refused

CRMC's newly entered counsel's request for a one week continuance to come up to speed on the

complicated case. Tr. (3/27/07) at 12, Ll4. This Court has been similarly strict in its timelines and

11 Contradicting their argument is the fact that Council member, Ray Coia, who voted in favor of
Champlin's application, was likewise appointed by Governor Carcieri.
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even rejected the Intervenors' request for a five (5) day extension to file their Brief. Thus, while a

number of years have passed since Champlin's filed its application, the passage of time, in and or

itself is not sufficient to find that Champlin's have been prejudiced by "unreasonable delay." In

fact, considering the scope of Champlin's request, the number of parties interested and the issues

involved, there has not been an "unreasonable delay."

Appellants would further note that other than Acierno v. Folsom, 337 A.2d 309 (Del.

1975), which itself is an aberration, see Appellants' Brief, at 43-44, Champlin's has not cited any

other case wherein an administrative officer was disqualified and the matter was not remanded to

the agency. Even in the cases cited before this Court in support of Champlin's claims ofbias, the

remedy was to remand the matter to the underlying agency. Barbara Realty Co. v. Zoning Bd. of

Review, 128 A.2d 342 (R.!. 1957); Eacret v. Bonner County, 86 P.3d 494,501, 139 Idaho 780,

787 (2004).

CONCLUSION

For the reasons cited herein, as well as those that may be raised at hearing, CRMC

respectfully requests that this Court reverse the Superior Court's Order and Judgment. CRMC

respectfully requests that this Court allow the agency to fulfill its function by ordering this matter

remanded to the Council for disclosure of any ex parte communications under Arnold,

supplementation of the record as needed, and a de novo review of the entire transcripts and

evidence, including the supplemented evidence for decision.
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STATE OF RHODE ISLAND
PROVIDENCE, SC

IN RE CHAMPLIN'S REALTY ASSOCIATES

AMENDED ORDE
(superceding Order of Ja II, 2006)

SUPERIOR COURT

.A. 0.05-5812

This matter having come before the Court n Wednesday, December 14, 2005, on the

special and formal cause calendar, Justice Step en J. Fortunato presiding, and the Court having

heard the arguments for counsel, it is her y ORDERED, ADJUDGED and DECREED as

follows:

I.

(
the hearing previ y scheduled for Friday, December 16, 2005, on this calendar,

on this matter, is hereby CANCELLED;

2. the motion to dismiss is hereby PASSED from the calendar;

3. the motion to quash subpoenas by CRMC members Tikoian and Abedon is hereby

GRANTED;

4. the motion for protective order on the part of CRMC members Tikoian and

Abedon is hereby GRANTED in part and DENIED in part as follows:

Tikoian and Abedon need not appear for depositions; however, Champlin's

counsel shall have the opportunity to question them, on the record, regarding their

alleged bias, prejudice, pre-determination, and extra-judicial statements

concerning Champlin's petition; such questioning is to be during the hearing on

the motions to disqualify (which hearing is referenced below). This ruling shall

H',D) fi'( (''rr'::H COURT not be construed as a ruling on the propriety of any particular question.

0", I C.'" ".. ";".' f!"lli:"'~'':JI''',[' r,N 10-
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PART; such order is vacated to the extent that it relates to CRMC members

5. the motion to vacate the ex parte order of November lOis hereby GRANTED IN

• ~-..

Tikoian and Abedon.

Based on the representation of counsel that the CRMC, or the appropriate members

thereof, will conduct a hearing, on the record, on Champlin's motions to disqualifY, no order is

being entered in that regard.

\')'tk-
ENTERED as an Order of this Honorable Court on the ...lU'L- day 0~ClA.1' 2006.

ENTERED:

Dated: _

PER ORDER:

Dated: _
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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS

PROVIDENCE COUNlY SUPERIOR COURT

In Re: CHAMPLIN'S REALlY ASSOCIATES C.A. NO: 05-5812

ORDER

This matter having been before the Court on Wednesday, December 14, 2005, on
the speCial and formal cause calendar, Justice Stephen J. Fortunato presiding, and the
Court having heard the arguments for counsel, it Is hereby;

ORDERED. ADJUDGED AND DECREED:

The hearing previously scheduled for Friday, December 16, 2005, on this
calendar, on this matter, is hereby CANCELLED;

The motion to dismiss is hereby PASSED from the calendar;

The motion to quash subpoena Is hereby GRANTED In part and DENIED In part
as follows:

Tlkolah and Abedon are excused from attending Court proceedings but shall
respond with the requested records no later than 10 days prior to the hearing on
the motions to disqualify.

The motion for protective order on the part of CRMC members Tikolan and
Abed6n Is GRANTED In part and DENIED In part as follows:

~
Tikolan and Abedon need not appear for ~eposltlons,however they shall a- ~ .~

respond ."'E?H,nt to the questions regarding their bias, prejudice, fC>~'"
predetermination and extra jUdicial statement concerning Champlin's petition by 11 111
Champlin's counsel during the hearing on the motion to disqualify.

4.

The motion to vacate the ex parte order of November .10 Is hereby GRANTED In
part; such order is vacated to the extent that it relates CRMC members Tlkoian
and Abedon.

Based on thlll representation of counsel that the CRMC\r the appropriate members
thereof, will conduct a hearing on the record on Champlin's motions to recuse, no order is
being entered In :that regard.

'1X:A



ENTERI:D,as an Order of the Court this __ day of JANUARY 2006.

------....;.,---

PER ORDER:

Clerk

prese.nte~C\ 'r--
Robert D. Goldberg #1733
GOLDBERG LAW OFFICES
226 Cottage Street, PO Box 557
Pawtucket, RI 02862-0557
Tel: (401) 728-1510
Fax: (401) 725-3355



CERTIFICATION

I hereby certify that on the~ day of January 2006, I mailed the within Order, via
first-class mail, postage prepaid, to the following counsel:

,

Michael Rubin, Esquire
Special Assistant Attorney General
150 South Main Street
Providence, RI 02903

Brian A. Goldman, Esquire
MACKIE & REILLY
681 Smith Street
Providence, RI 02903

Grover J. Fugate, Executive Director
Rhode Island CRMC
4808 Tower Hill !'load, Suite 3
Wakefield, RI 02879

"

Donald J. Packer, Esquire
PACKER & O'KEEFE
1220 KlngstowntRoad
Peace Dale, RI 02879

•
R. Daniel Prentiss, Esquire
Jennifer Cervenka, Esquire
HOLLAND & KNIGHT LLP
One Financial Plaza, Suite 1800
Providence, RI 02903

Joseph A. Priestly, Jr., EsqUire
85 Beach Street'
Westerly, RI 02891

",·•
Christopher A. D'Ovldio, Esquire
Conservation La\y Foundation
55 Dorrance Stre'et
Providence, RI 0~903

Kristin E. Rodgers, Esquire
Commerce Center
30 Exchange Terrace
Providence, RI 02903

Paige Scott Reed, Esquire
Prince, Lobel, Glovsky & Tye
585 Commercial Street
Boston, MA 02109-1024

Harris K. Weiner, Esquire
Law Office of Jeffrey B. Pine
321 South Main Street, Suite 302
Providence, RI 02903
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